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ABOUT US

ACHKAR LAW is a team of skilled, talented, and creative litigators 

advocating on behalf of businesses in labour, employment, and 

commercial disputes. We assist our clients in fostering healthy 

workplace environments keeping an eye on business interests and the 

various bottom lines of our clients. Our lawyers are trusted for practical 

expertise in labour, employment, and commercial disputes on which 

our clients repeatedly rely. Our experiences extends over various 

industries and at various stages of their growth. Whether tailored legal 

services, or automated legal solutions for your business, we find and 

implement solutions. 

We combine our expanding legal 

knowledge, skills, and talent – with a 

thorough understanding of our clients’ 

business – so we can be the trusted 

business and legal partners to our clients.

Christopher Achkar

Principal Lawyer
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EMPLOYEE TREATMENT
DURING TERMINATION

Terminations are stressful for both employers and the employees 

being dismissed. Employers must remember to treat employees with 

respect, dignity, and compassion at all times, but especially during 

terminations. Sometimes, some employers forget that employees are 

human with many personal and financial obligations that employers do 

not know about.

It is always helpful to be courteous, kind, and sympathetic with 

employees with whom you wish to part ways. Employees have families, 

mortgage payments to meet, financial obligations like childcare, 

personal issues and health concerns of which employers are not 

aware. After all, the way you treat your employees during termination 

may affect how employees react after being dismissed.

TERMINATION AND LITIGATION

Employers and managers are encouraged to obtain training from an 

experienced employment lawyer or human resources professional 

before disciplining or dismissing an employee. Often, non-linguistic 

factors play an important role during terminations that could either 

directly lead to or completely avoid the possibility of litigation. 

It is often the manner in which an employee is treated that leads them 

to contact a lawyer and enforce their rights. The chances of litigation 

are minimized if managers or employers treat their employees with 

dignity, respect, and compassion and let them know they sympathize 

with that particular employee during their dismissal.
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OFFICE AND EMPLOYEE MORALE

When employees are dismissed, the entire workplace and employees 

may be affected by the termination of that employee. It is important to 

reaffirm to employees that you value them, their work, and their efforts 

to help encourage workplace morale – a crucial element to both your 

employees and your business’ success. 

Employees often wrongly assume their own position is in jeopardy if a 

co-worker is terminated. Monthly meetings confirming performance 

and deliverables may help foster confidence in the workplace and 

those in control of the company. 

HOW TO TERMINATE AN EMPLOYEE

1. Analyze when and if it is the right time to terminate an employee

 a. Common (but not the only) considerations to avoid:

  i. Avoid terminating someone with a disability, or a human  

  rights issue to consider, without consulting a lawyer

  ii. Avoid terminating someone about to go or is returning

  from parental leave, maternity leave, or someone who is

  pregnant without consulting a lawyer

  iii. Avoid terminating someone who has made a recent

  complaint, internally or to the Ministry of Labour, the

  Ontario Labour Relations Board, tribunals, among others.
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2. Calculate the correct amount and calculations to offer during termination

 a. Calculating numbers for the purpose of termination is an art, 

     and not a science.

  i. Common (but not the only) considerations:

   1. The existence of a complaint prior to the termination;

   2. The existence of a human rights protected ground;

   3. The likelihood of a lawsuit;

   4. The duration of employment, position, compensation; and

   5. Other considerations

3. Document the meeting to avoid misunderstandings

 a. If necessary have someone present in the meeting to take notes – 

   preferably an individual from human resources who will protect 

     confidentiality.

4. Have and make sure you have a Full and Final Release ready and available 

to be given to the terminated employee to avoid the continuation of lawsuits. 

Employees must be given adequate time to consult with a lawyer or their 

family members before they have to provide their executed package and 

Release. 

TYPES OF TERMINATION

WRONGFUL TERMINATION

Wrongful dismissal occurs when an employee is dismissed by their 

employer without being provided their proper entitlement in 

accordance with their notice period. The notice period is the amount of 

time an employee is entitled to continue earning compensation from 

the employer after being notified their employment is going to end.

In a without-cause dismissal, an employee must be provided notice 

that their employment is coming to an end, the purpose of which is to 

provide the employee time or money to seek new employment. An 

employer can either provide the employee with working notice or pay 

in lieu of notice. During working notice, the employee may continue to 

work and be paid the same until the end of the notice period.
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Paying an employee in lieu of providing notice means the employee 

does not return to work for the notice period, which may be a preferable 

option for employers with concerns over sensitive information, poor 

performance, or issues which may affect their business. Pay in lieu of 

notice can take the form of a salary continuance over the entire notice 

period, or a lump sum payment of the employee’s compensation, 

subject to mitigation conditions.

Failing to provide an employee with their proper entitlements in a 

without-cause dismissal may render the dismissal wrongful, and the 

employer  may be liable to pay the employee’s compensation and 

entitlements covering the proper notice period. 

Employers can prevent wrongful dismissal claims by maintaining carefully 

worded employment agreements that not only recognize their 

employees’ statutory entitlements, but limit their entitlements properly. 

Employers should regularly consult with their legal representatives to 

ensure that their employment agreements comply with the latest legal 

developments.

If an employee is dismissed with cause, they are not entitled to any 

notice period or entitlements. However, proving cause is very difficult 

for employers to do, so dismissing an employee must be done 

cautiously and properly. Where an employer fails to prove cause for a 

just-cause dismissal, they may be liable for wrongful dismissal damages.

If an employee leaves their employment as a result of the drastic 

changes to the employment agreement or the employer’s conduct, 

they are considered to have been dismissed rather than to have 

resigned. As such, a constructive dismissal entitles employees to the 

same compensation they would be owed under a wrongful dismissal. 

Resignations have to be involuntary to make a claim for constructive 

dismissal. Of course, what is then considered “voluntary” may depend 

on the evidence and the circumstances of each particular case. 



TERMINATION DURING PROBATION PERIOD

The Probation period is a time frame in which an employee is tested by 

their employer to determine suitability for regular employment as a 

permanent employee.  

Important: not every employee can be terminated without cause or 

notice within the first three (3) months. Probation periods are a creature 

of the employment agreement, so make sure to always include a 

probationary clause.

To meet these requirements, the employee must demonstrate that he 

or she can meet the employer’s workplace standards. Employers must 

give their probationary employees a fair opportunity to demonstrate 

that they can meet these standards before they can be dismissed. 

While the threshold to terminate an employee on probation seems 

lower than that of a permanent employee, employers should provide 

reasons and justification for its decision to terminate a probationer’s 

employment, otherwise, it may be difficult for employers to prove that 

the decision to terminate was “fair, reasonable and made in good faith”.

CONSTRUCTIVE DISMISSAL

Constructive Dismissal occurs when an employer unilaterally makes a 

drastic change to the employment agreement or demonstrates 

through their behaviour they no longer desire to be bound by the original 

employment agreement. Examples of this can include reducing an 

employee’s base salary or creating and maintaining a toxic workplace 

environment. 

If an employee leaves their employment as a result of the drastic 

changes to the employment agreement or the employer’s conduct, 

they are considered to have been dismissed rather than to have 

resigned. As such, a constructive dismissal entitles employees to the 

same compensation they would be owed under a wrongful dismissal. 
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LAYOFFS

A layoff occurs when an employer instructs an employee to stop 

working while downsizing, restructuring, or cutting costs for their 

business. A permanent layoff is considered a dismissal. 

For example, in Ontario, the ESA permits employers to temporarily lay 

off employees for up to thirteen (13) weeks in any consecutive twenty 

(20) week period. If a layoff lasts longer than thirteen (13) weeks in any 

consecutive twenty (20) week period, but lasts less than thirty-five (35) 

weeks in any consecutive fifty-two (52) week period, it could still be 

considered a temporary layoff if there are exceptional circumstances 

involved. Otherwise, layoffs that exceed the timelines listed under the 

ESA are considered dismissals.

Employers who plan to temporarily lay-off employees in the future 

should include a clause in the employment agreement permitting this 

practice. Without an appropriate clause in the employment agreement, 

Ontario courts have deemed temporarily layoffs, even those that 

complied with the ESA, to be constructive dismissals.
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Disclosure of good faith reasons for termination also mitigates liability 

for human rights claims that may arise from termination during 

probation.

Where an employer has a good faith reason to terminate the 

probationer’s employment, the employer must also ensure it complies 

with the Employment Standards Act, 2000 (“ESA”) or other applicable 

legislation in the case where the employee has been working with the 

employer for over three (3) months. 



ENTITLEMENTS AT TERMINATION

Employees are entitled to receive the exact same salary/wages and 
vacation pay as they would normally earn during their notice period. 
Depending on certain factors, employees may also be entitled to 
receive severance pay. An employer must not decrease an employee’s 
earnings during their notice period. 

While employees are entitled to benefits during their statutory notice 
period, depending on the employment agreement, they may not be 
entitled to their benefits beyond their notice period. Similarly, depend-
ing on their employment agreement and policies, an employee may 
not be entitled to bonuses after they have been dismissed.

Notice periods are based on statute, contract, or the common law 
(what the judges and the courts have deemed to be appropriate 
through court decisions).

Under statute for provincial employees, the ESA entitles employees to 
a minimum of one (1) week of notice per year of employment and up to 
a maximum of eight (8) weeks of notice. Employers are free to create 
employment agreements that provide notice entitlements in excess of 
the ESA, but are legally prohibited from going below the statutory 
minimums.

For federally regulated employees, the Canada Labour Code dictates 
a different notice period for termination. Federally regulated employees 
who work for a given employer beyond three (3) months are entitled to 
two (2) weeks of notice or pay in lieu of notice of termination if they do 
not have a fixed-term contract that ends on that date. 

Common law reasonable notice is more difficult to determine and is 
calculated by certain factors such as the dismissed employee’s age, 
length of service, position, and salary, taking into consideration notice 
period determinations from past legal cases with facts comparable to 
the employee. Common law reasonable notice tends provides 
entitlements far greater than the minimums found under statute; 
however, there is typically an upper limit of twenty-four (24) months of 
notice. When exceptional circumstances are present, the notice period 
can exceed this amount. 
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TERMINATION WITH CONTRACT

The ESA guarantees employees minimum entitlements, and employers 
are legally prohibited from contracting out of these. Employers can, 
however, offer entitlements in employment agreement greater than 
those guaranteed by the ESA. If employees have a written employment 
agreement, their termination entitlements should be fully governed by 
that agreement unless those fall below the minimums under statute. In 
such a case, the agreement’s termination clause may be considered 
unenforceable and would entitle employees to common law 
reasonable notice. 

Case law is abundant and mixed when it comes to enforceable 
termination clauses, so it is important to get it right. Otherwise, an 
employer may be liable for much more than what they had intended in 
the contract.  

TERMINATION WITHOUT CONTRACT

Ontario case law has determined that if an employer does not have a 
written employment agreement with their employees, they must 
provide common law termination entitlements, which can far exceed 
those under statute or contract. 

Should a dispute arise, other aspects of a verbal employment agreement 
would need to be determined by a judge, who would listen to testimony, 
assess credibility, and examine evidence to make a legal conclusion as 
to the nature of the agreement. 

Anything mandated under the ESA or the Canada Labour Code would 
be considered implied terms of the verbal employment agreement. 
This means that even without a written employment agreement, 
employees are still protected by the their relevant employment statutes. 

Therefore, a clearly drafted employment agreement is crucial in limiting 
liability for an employer, and may encourage quick resolutions of any 
disputes. 
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800.771-7882

Toronto: 4950 Yonge St., Suite 2200, 

Toronto, ON  M2N 6K1

Ottawa: 440 Laurier Ave W, Suite 200,  

Ottawa, ON K1R 7X6

CONTACT US 

The information contained in this publication is for information purposes 

only. It does not constitute legal advice.

Contact us at the information below for more information.
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